TEMPLATE MEMORANDUM OF LAW

Weighing Public Health Equities

PREFACE

Case law in support of this brief are too numerttouste. The reader is invited to review abstrattSection 310
Appeals from the Commissioner’'s NYS website. loheease, the Commissioner affirms the appeal bars¢de
law and on the fact that the Commissioner cannaesider facts that are outside of the record.

Note also that decisions of the Commissioner uldidy Section 310 are equivalent to law. The mostmecase in
support of this brief is the Appeal of D.W. and N.WYeshiva of Spring ValleyDecision No. 16,144. August 30,
2010],

MEMO OF LAW

This brief alleges that by considering public hieadisues as either a primary basis, or as a compoagonale, in
denying petitioner’s exemption application, respamichad thus acted arbitrarily and capriciously.

School administrators have ministerial and juditialctions. Their role in the enforcement of NYbPHlealth Law
82164(9) is clearly the latter: They are requit@dct as adjudicators in determining whether drtogrant a
religious waiver, based upon information applicaares instructed to furnish administrators—whiclensirely and
exclusively related to religion, and not medicapablic health. Consequently, an administratogsision must
weigh the merits of the religious information tligsupplied, and not public health information tisateither
supplied, nor required.

Put simply, the law provides a legal waiver basednureligion. Applicants are required to submiigieus-based
explanations. Schools are required to assess betisés on their religious merits, and no other itser

This interpretation is based on statutory languagg&2164), and 10 NYCRR Section 66-1.3(d), andé&scendants
in local jurisdictions, such as NYC Chancellor'sgkation A-701(111)(A)(4)(b).

THE STATUTE
In 1989, the NYS legislature amended the wordinbl¥hPub. Health Law §2164(9) to read:

This section shall not apply to children whose pgrparents, or guardian hold genuine and
sincere religious beliefs which are contrary to phactices herein required, and no certificate
shall be required as a prerequisite to such chiltdetng admitted or received into school or
attending school.

State regulators (including the Commissioner ofdadion in countless precedential decisions) intsgat
subsection 9 to mean that school administrators determine that applicants base their beliefs uperteachings
of genuine religions, as opposed to philosophied,that said beliefs are sincerely held, beforeligious waiver
can be granted. That is the sole “test.”

The reason this is the sole test is not just becatihe absence of considerations other than ‘igerand sincere”,
listed in 82164(9) The other reason is a plaiglege interpretation: 82164(9) begins with the wpt@his section

" In other words, the entire section of §21@#jch obviously includes 82164(7) and other sutises that refer
to the actual vaccine mandates and public headtress “shall not apply to children...”.

Thus, exemption status derived from §2164(9) s@okasthe requirements written in the other sulusesti
cohabiting 82164. If 82164(9) supersedes the dthglsubsections attending to public health consethen how
could public health concerns determine whetherobrarreligious exemption is granted?



Had the legislature wanted public health equities-afty other considerations—to be balanced agdiestterits of
an applicant’s religious beliefs, then it would bapecified them in §2164(9), alongside the “geawnd sincere”
threshold requirement for the waiver.

Therefore, a school administrator who determinekisrown which public health issues to consided #en
weighs those considerations against the merits @afpgolicant’s expressed religious beliefs, is—pria@a—ultra
vires (in excess)of statutory authority.

THE REGULATIONS

The above-cited regulations do not offer justificatfor schools to adjust the screening processefeligious
waiver with the intention of maintaining or otheseiaccommodating public health concerns. Thekelamguage
to that effect in said regulations. The religiexemption was not intended to regulate vaccinat@npliance rates
one way or the other. The very act of doing sold/telie the stated reasons the religious waives weluded in
the law in the first place.

Indeed, the state Legislature intended the relgisaiver in section §2164(9Nnd_82165(9)o be a First
Amendment right, based upon text contained in thesection, “Constitutionality—Generally”, under thection
Notes of Decisionsn page B-4:

The Legislature had approved of, and considergioels freedom a legitimate waiver from the
immunization requirements—based upon the Congiituti

The Constitution. Nothing about public health poeventing outbreaks, or protecting unvaccinatedtters.

Similarly, there is no language contained in thetten statement” clause, or the “supporting docatsieclause of
10 NYCRR, 866-1.3(d)to construe that a public health calculationeguired, or that such a calculation is
necessary to restrict or otherwise regulate thebhmuswho qualify for the waiver, as a means to madinpublic
health.

Granted, there are regimes which govern schoolantpus exclusions based on vaccination statusNY.dub.
Health Law 82164(7)Education Law 8906‘Existence of communicable diseases; return dfrezss”), 10
NYCRR 66-1.10(“Exclusion of susceptibles”), and NYC ChanceléoRegulation A-701(111)(A)(4)(c)(i-ii)
(“Exclusion During Outbreaks of Diseases PrevertallVaccination”). But these are separate reguiathat are
not related to religious exemptions, because gicelsly exempt student, for example, who nonetisaeantibody
positive to the outbreak disease, would be alloiwagmain in school.

Furthermore, they apply to conditions and crit¢hiat are unlike those which govern exclusion bageckligion.
For example, the conditions under which exclusibsusceptibles would apply is under atypical ciretances (i.e.
a disease outbreak); confined to limited duratigpi¢ally up to 3 weeks); and are unrelated toassessed efficacy
of parent’s or student’s religious beliefs. Whear#ze exclusion from school based on the denialreligious
waiver is of longer and indefinite duration, andestricted solely to the consideration of religidaeliefs,
independent of public health conditions.

CONCLUSION

Therefore, the equities relating to public health @ot relevant to an application for the religiovever. The
waiver is granted, or not, on the basis of religibeliefs, not public health concerns. Half & #students in a
classroom may conceivably have religious exemptidaspite the purported public health risk that s@sll. Yet
there’s no statutory or regulatory authority fonaal administrators to deny religious waivers idarto prevent
that occurrence.

Petitioner respectfully submits that respondentésppr function in this proceeding is solely to ffiaiconsider
petitioner’s theological beliefs, and to leave #ueninistration of public health matters to publeatih officers
employed by the Departments of Education and Hedlthdo otherwise should respectfully be deeméitrary
and capricious actions.



